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FOIA is federal law that establishes Public's Right to Obtain information from
Federal Government Agencies, http://accesssinfo.org

In 1948 council of Europe adopts recommendation to member states on the Access
to information held by Public authorities http://accessinfo.org
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by themselves or through their representatives, the need to public tax, to it freely, to
watch over its use and to determine its proportion basis, collection duration.
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Every person in entitled to....seek, receive and impart information and ideas either
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from Dr. Bhimarjun Aacharya, Fundamental Rights in World Consituitions, Pairavi
Books House, 2008 PP 753.
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SDG Indicator
Access to Information (16.10.2) in
Nepal : Status and Way Forward

¢ Mahendra Man Gurung *

1. Background

In a democratic system, access to information becomes an
essential part of the governance. If people do not know what is
happening on their behalf, if the actions of those who rule them
are hidden, then they cannot take a meaningful part in the affairs
of that country. Access to information enhances transparency and
accountability of public bodies. It helps to improve the delivery of
services due to awareness, improve good governance, empower
the citizens to seek the information, increase the participation
of citizens, reduce the gap between public bodies and citizen,
enhance the trust of public bodies. It also enables all citizens to

* Chief Information Commissioner, National Information Commission, Nepal
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know how the decisions that affect them are made, how public
funds are handled and according to which criteria institutions act.
It also helps to reduce the opportunities for corruption.

The world's first access to information law was the Swedish
Freedom of the Printing Press Act in 1766. It took nearly two
centuries before the next law was adopted in Finland in 1951.
Only around 1990s, Sweden and Finland recognized access to
information as a right in their constitution. To date, 127 countries
have adopted access to information laws. Global Network of
Information Commissioners (ICIC) has been established, where
64 Information Commissions are the members.

2. SDG indicator : Access to Information

Access to information has been acknowledged as a key element of
sustainable development since the adoption of the Rio Declaration
in 1992. Further in 2015, the 2030 Agenda for Sustainable
Development recognised ATI as a necessary enabling mechanism
for transparent, accountable and participatory governance, rule of
law and peaceful societies. Target 16.10 calls for states to "ensure
public access to information and protect fundamental freedoms, in
accordance with nationallegislation and international agreements".
The indicator measures the adoption and implementation of
constitutional, statutory and/or policy guarantees for public access
to information in accordance with Article 19 of the Universal
Declaration of Human Rights and of the International Covenant
on Civil and Political Rights. Conceptually, 'public access to
information' refers to the presence of an effective system to meet
citizens' rights to seek and receive information, particularly that
held by or on behalf of public authorities. Within the perspective of
the 2030 Agenda, access to information is critical for empowering
the public to make decisions, holding governments accountable,
evaluating public officials in implementing and monitoring the
SDGs, and facilitating effective public participation.
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In 2019, as a result of UNESCO reporting in previous years to the
UN Secretary General, Indicator 16.10.2 was upgraded from Tier
I to Tier I - the highest level in the classification system developed
to rank SDG indicators. This upgrade was agreed by the Inter-
agency and Expert Group on Sustainable Development Goal
Indicators (IAEG-SDGs) in October 2019. The reclassification
means that Member States now have a further reason to include
Indicator 16.10.2 in their own SDG monitoring strategies.

The 2030 Agenda for Sustainable Development, pledging to
"leave no one behind," calls upon countries to ensure the full
and equal participation of persons with disabilities in all spheres
of society and create enabling environments by, for and with
persons with disabilities, in accordance with the UN Convention
on the Rights of Persons with Disabilities (CRPD), which makes
it more iclusive.

It is also believed that the 2030 Agenda for Sustainable
Development expressly makes a connection between the right to
access information and fundamental freedoms. This is evident
in the SDG indicator 16.10.2, but its integration in the global
goals also indicates that access to information is a prerequisite
for achieving sustainable development in general. It has also to
be noted that access to information laws play an essential role to
uphold and protect the public's right to information, especially
in situations of uncertainty when the demand for information is

high.

Transparency International on its CPI 2020 report recommended
to strengthen oversight agencies, ensure open and transparent
contracting, defend democracy, promote civic space, publish
relevant data and guarantee access to information. It has asked the
governments to ensure people receive easy, accessible, timely and
meaningful information by guaranteeing their right to access to
information.
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3. UNESCO Report 20200n SDG : Access to
Information(16.10.2)

UNESCO has been designated as the custodian agency for
monitoring and reporting on SDG Indicator16.10.2 on public access
to information across the world, and the Organization advocates for
the adoption of Access to Information laws in all its Member States.
UNESCO, recently, published "From Promise to Practice: Access to
Information for Sustainable Development 2020".

According to the report, 127 UN Member States have adopted
various ATT legal guarantees The findings also show that such
oversight bodies should be fully functional, i.e. have the capacity to
perform their duties, which include the monitoring and reporting
of ATI in their jurisdiction. In this regard, the survey revealed gaps
in record-keeping. Adequate and reliable records of the requests
and appeals received, and their processing times, are essential for
generating evidence to track progress of ATI as part of the SDGs.
The research process also showed that there is a need to link ATI
oversight bodies with national SDG processes for monitoring and
reporting.

4. Right to Information in Asia Pacific : How 11 countries
perform on SDG 16.10.2

Transparency International carried out a study on the status of
RTT implementation of 11 Asia Pacific countries including Nepal
based on SDG indicator 16.10.2. The report made following
observations and recommendations for effective implementation
of access to information.

Most information commissions must be improved. Vague, overly
broad or controversial exceptions to the right to information
are abundant in the laws of Bangladesh, Cambodia, Maldives,
Mongolia, Sri Lanka and Vietnam. Public interest tests are missing
from most laws or cover only a limited number of exceptions in
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Mongolia, Nepal and Pakistan. State security, intelligence and
defence bodies are excluded from the scope of the RTI laws in
Bangladesh and Mongolia. In Vanuatu, the law does not cover the
system of custom, traditions and practices. The laws of the Maldives,
Mongolia, Nepal and Vietnam require requestors of information to
provide personal data, which may discourage many from exercising
this right. At the same time, making electronic anonymous requests
available would pose no technical difficulties The laws of Nepal and
Vietnam require the requestor to state a reason for requesting access
to information. Even where this is not the case, in practice public
officials are known to demand this information from requestors.
This is a clear violation of the right to information as enshrined
by the ICCPR. Several countries have relatively recent laws and
the relevant public officials, information office and judges are not
fully trained to understand and comply with the legislation. In
some cases, for example in Cambodia, Maldives, Sri Lanka and
Vietnam, civil society groups are also unfamiliar with their rights
under the law. Insufficient information is available on the practice
of information requests and the relevant complaint and appeal
procedures in Mongolia, Nepal and Pakistan.

It has been recommended to ensure the independence of
information commissions and give them effective powers, review
exceptions to clarify and limit them, ensure that public interest
tests are included, include all public bodies in the coverage of
the RTI law, allow anonymous information requests, remove the
requirement of stating a purpose for the information request,
train public officials and civil society in the use of the RTI law and
collect and publish statistics and details about the application of
the RTT law. Among the 11 Asia Pacific countries, the situation of
Nepal seems better than other countries.

Specific recommendations for Nepal

The report has suggested Nepal to eliminate the requirement
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to state the grounds forthe information request, eliminate the
requirement to provide the requestors' personal details, except a
freely chosen contact detail through which they can receive the
information, allow anonymous requests, introduce harm tests for
each exception and introduce public interest test for all exceptions,
and collect and annually publish information on the practice of
information requests and the relevant remedies used.

5. Right to Information in Nepal

Nepal is the first country in South Asia to have formal
constitutional recognition (1990) of the Right to Information
(RTI) as a fundamental right. The interim constitution extended
the provision of right to information and provided in article 27
as fundamental right of the citizen. A separate RTI act has been
enacted to effectively implement RTT in Nepal. The constitution
of Nepal promulgated in 2015 has continued the same provision.

For effective implementation of the constitutional right and
provisions of the legislation, it was essential also as in most of the
countries, an independent National Information Commission
(NIC)was established in 2008. It protects, promotes and executes
the RTI of Nepalese citizens in Nepal. The NIC has the mandate
to order any public office in the country to provide information
and also empowered to fine any official who did not follow the
mandate. No other such law in the country has set up a mechanism
that can at the initiative and pursuit of any ordinary citizen, make
officials pay a fine from their pocket for not doing their duty.

In last 14 years, RTI in Nepal has gone through number of
achievements, activities, practices and cases. Most of the public
bodies have now information officers. Many public bodies are
publishing proactive disclosures periodically. Most of the policy
makers are aware of the provision of RTT legislation. Number of
requests for the information is gradually increasing every year.
However, the information seekers are still mostly related to the

9% AR AR



media and RTT activists, that means, still ordinary citizens are
not aware of their right to seek the information. Total number of
appeals to the commission were 7,177 in last 13 years and 6,943
appeals have been cleared which is 96.74%. During the same
period of time, 29 heads of the public bodies have been fined
and recommended for departmental action for not imparting the
information requested by the citizens during this period.

6. Nepal's Sustainable Development Goals; Status and
Roadmap : 2016-2030

National Planning Commission is the responsible to agency for
the implementation and monitoring of SDGs. It has published
a report named Nepal's Sustainable Development Goals: Status
and Roadmap: 2016-2030. This report takes stock of Nepal's
development status and projects a roadmap to 2030 to achieve
SDG@Gs. It highlights major issues and challenges that the country
needs to reckon with in pursuit of the SDGs. The monitoring
framework in this report aligns and updates national SDGs
indicators with the global ones. They capture the spirit of "no
one left behind." The framework included the indicator on access
to information (16.10.2), reporting organization as Office of the
Prime Minister and Council of Ministers. However, the framework
lacks to include further national roadmap with clear indicators to
achieve this indicator, as it should have been done to incorporate
the monitoring framework developed by UNESCO. In 2019,
UNESCO was not even been able to get the progress report from
Nepal. Then UNESCO contacted NIC and it has been reporting
regularly since 2020.

7. Way Forward

SDG 16.10.2 Access to information indicator, which has been
upgraded to tier 1 indicator, is a important indicator for a
democratic country like Nepal. People's right to information
empowers citizen and help to make public bodies accountable and
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transparent. It has been argued that the aspect of "public access to
information" refers to "the presence of a robust system through
which information is made available to citizens and others.
Therefore, the SDG indicator 16.10.2 should be implemented with
clear targets and work plan allocating enough resources, where
National Information Commission can play a major and vital role
to achieve it with active engagement of RTT activists, civil society,
NGOs and bilateral and multilateral partners of the country.

NIC has organized a panel discussion on "SDG: Access to
Information (16.10.2) Current Status and Way Forward" in Nepal
on International Day for Universal Access to Information on
September 28. Panelists have argued that the present document
prepared by NPC lacks clear action plan of access to information,
therefore it has been suggested NPC to work immediately with
NIC and CSOs and come up with clear roadmap to achieve
the indicator which can guide the implementation of right to
information in Nepal according to the SDG.

Political leadership has shown its commitment to fundamental
rights of the ordinary citizen by incorporating number of
fundamental rights including right to information in the
constitution. Now is the time to show its commitment to implement
it effectively focusing on SDGs. Which can be measured by the
level of resources provided and willingness to accept the citizen
partnership, enacting RTI friendly legislations and punish the
officials if found neglecting the rights of the ordinary citizen to
ask and get the information.

While reporting to the UNESCO within the monitoring
framework, most of the information was readily available.
However, the data on requests made for the information with
public bodies, information provided and rejected was not available
due to the lack of integrated RTI data management system. Right
to Information Implementation Monitoring Procedure approved
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by the government has allocated responsibility to collect and
provide the data on such information to the government agencies
i.e. Office of the Prime Minister and Council of Ministers and
Ministry of Communication and Information Technology, Office
of the Chief Minister and Council of Ministers of Provinces, and
District Administration Offices and District Post Offices at the
district level. However, there does not seem any data collected,
reported and published. Therefore it is imperative that another
alternative be found.

Considering the commitment to achieve SDGs by 2030 and
changed environment after the promulgation of new constitution,
it becomes essential to amend the legislation to accommodate the
new requirements.

Changing the mindset of public officials for opening-up, sharing
information, creating favorable environment for citizens to
seek the information is required, which asks for the continuous
training, political commitment, motivation, and strong legal
framework, where the government should play its vital role
by strong monitoring, incorporating RTI in each and every
orientation, training programs and seminars.

The objective of the Right to Information Act is that the public
bodies are to be open, transparent and accountable towards
citizen by continuously disclosing information even if the citizen
do not seek any information. There is a clear provision for pro-
active disclosure of information at every three months' intervals,
however, there are still number of the public bodies which have
not been able to comply this provision. Adherence to the legal
obligation is the key.

Primary responsibility to implement RTI lies with the public
bodies, more so on the Government, the responsibility should be
owned and implemented in a true manner. For this purpose, the
Government should create an environment, where the culture of
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secrecy is discouraged, training and awareness on RTT obligations
to officials should be mandatory and disciplinary action should be
taken to officials not following the law of the country.

Inadequate promotion of the RTI, which does not reach citizens
and encourage them to exercise this right, can be a significant
obstacle to transparency and accountability. Massive awareness
campaign to ordinary citizen on RTI is essential to educate
the citizen about the RTI and encourage citizen involvement.
The awareness program must especially target the vulnerable
categories of citizens such as women, farmers and rural families,
disadvantaged groups. For this purpose, RTI awareness and
education need to be aggressively pursued using the appropriate
medium of communication and adequate budget allocated for this
initiative.
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Article 27 of the Constitution and the Right to Information Act
(2007), both ensure that all Nepali citizens have the right to
information held at the public bodies. The Act has many provisions
of information disclosure about government behavior. The notion
‘Right to Information' has two key facets- information on demand
and proactive disclosures. Generally, they are mutually exclusive.
The Act allows that Nepali citizens have not only the right to seek
but also the right to receive information.

With more than a decade of its implementation in Nepal, it is
now time to seriously reflect back and analyze if the information
is proactively, adequately and appropriately disclosed by public
bodies about their behaviors. It is also time to evaluate whether
our public bodies are progressively moving towards the disclosure

* former Secretary of National Information Commission.
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requirements in their dealings. Who are the public bodies and
what are the information inevitably to be disclosed, and what are
the exceptions of disclosures etc. are very important to understand
by the citizens.

This article briefly tires to survey the important provisions of the
act that are considered important. Moreover, it also delves into
the provision of whistle blowing provision and its inaction in the
country. The classification of information, which is much talked in
common phraseology, will also be discussed along the way.

Besides, it also tries to assess the compliance of our central government
bodies based on the RTT audit conducted by the National Information
Commission (NIC) in recent years. Recent data available from the
NIC records (though crude) will also be presented for analytical
purpose. Finally, this article also recommends some measures to
improve the RTI landscape in Nepal, given the succeeding growth of
public bodies in the changed context.

Introduction

The philosophy of Right to information (RTT) is that public officials
should act in the public eyes. To materialize this philosophy, the
Right to Information Act states that every citizen shall have the
right to information. Historic president of the USA Thomas
Jefferson, long ago had said that by making maximum disclosure of
information in the public domain a rule and secrecy an exception,
any country can progress as a strong society of informed citizenry,
is the bulwark of democracy. So the notion of RTI is as old as
democracy in the world. RTT is thickly linked with the concept of
democracy and governance from many perspectives. Theoretically,
the RTI has three important dimensions:

1. Administrative dimension (good governance, accountability,
transparency, rule of law and effective public service delivery)

2. Political dimension(trust and confidence, better participation
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and representation, public inputs)

3. Social Dimension (social harmony, equality and justice, sense
of belongingness, civic space)

All the dimensions corroborate the facts that the actor (or governor)
should be ultimately responsible to the governed (people). RTT is a
potent tool to supplement the concept of 'checks and balances' in
democracy, meaning that the right to information is a fundamental
part of democracy. It is also a useful tool to tackle corruption. It is
also a critical tool for development and to encourage participation.

There are two important aspects of RTI- The first is the provision
of information on demand, that is, when asked by individual
applicants, and the second one is disclosure of information by
suo moto initiatives. The latter is generally known as 'proactive
disclosure' in our day to day conversation. The NIC has prepared
a guidelines of proactive disclosures, according to which about
20 types of information are to be disclosed proactively. In
general, higher the level of proactive disclosure, lower the level of
information on demand, but not the other way round.

The ten commandments of RTI

The followings are considered as ten commandments, generally
known as the principles of the right to information laws:

1. Maximum disclosure: All information held by public bodies
should presumptively be accessible, and that this presumption
may be overcome only in very limited circumstances.

2. Obligation to publish proactively: Public bodies should be
under an obligation to publish key information. It suggests
that freedom of information implies not only that public
bodies should accede to requests for information, but also
that they should proactively publish and disseminate widely
documents of significant public interests.
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10.

3R

Promotion of open government: Public bodies must actively
promote open government. Informing the public of their rights
and promoting a culture of openness within the government
are essential if the goals of RTI legislation are to be realized.

Limited scope of exceptions: Exceptions to the right to access
information should be clearly and narrowly drawn and
subject to strict 'harm and public interest’ criteria.

Processes to facilitate access: Requests for information should
be processed rapidly and fairly and an independent review of
any refusals should be available. It characterizes that effective
access to information requires both that the law stipulate clear
processes for deciding upon requests by public bodies, as well
as a system for independent review of their decisions. The
essence is that the simplified procedures should be adopted.

Minimum costs: Individuals should not be deterred from
making requests for information by excessive costs.

Open meetings: Meetings of public bodies should be, to the
most possible extent, open to the public.

Disclosure takes precedence: Laws which are inconsistent
with the principle of maximum disclosure should be
amended or repealed. If the principle of maximum disclosure
is to be respected, the access to information law must take
precedence over other laws.

Protection for whistleblowers: Individuals who release
information on wrongdoing of their own bosses must be
protected. They are insider people, not the outsiders.

Classification: Classification has to be made whether any
information that fall under the exceptions category as
stated in the Act. Without classification of exceptions, no
information can be ascribed if that is truly exception or not.
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These ten commandments are the jewels of any good RTT act.
Whether any RTI act is good or not is judged against these ten
principles. In the context of Nepal, many principles are applicable.
However, the most important principles like classification of
information and protection of the whistle blower are, due to poor
performance, preventing our RTT landscape passing the overall test.

Information is the oxygen of democracy

Information s the cornerstone of representative democracyand fosters
the open government and transparency. Democratic government is
supposed to be open and work in the vicinity of people. The ability of
individuals to participate effectively in decision-making that affects
them depends on information from the government. The essence
of democracy is that the will of the people shall be the basis of the
authority of government. Therefore, if the electorate lacks access to
information, which enables them to form an opinion during and after
the election, democratic process would not function.

Democracy is also about accountability and good governance. All
these are ensured by the right to information. Access to information
law reflects the fundamental premise that government is supposed
to serve the people that elect them. It is, in fact, for the people
and to the people. Additionally, access to information is also a key
instrument in combating corruption and wrongdoing, thereby
ensuring good governance. Any refusal to disclose information
shall be subject to appeal to an independent body. Also, public
bodies shall be required, even in the absence of a request, actively
to publish important information of significant public interest.

Keeping into the mind of government-people relations, the RTI
can also be understood under the principal-agent framework.
People are the principal and the government is the agent assigned
to work on behalf of the principal. It is clearly reflected in the
representative system of governance. In a representative system
of government, the representatives should respond to the people
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who entrusted them with their representation and the authority
to make decisions on public matters. Thus the RTI Act is an
important tool to ensure the representative democracy.

Internationally, it is recognized that the right to seek, receive
and impart information imposes a positive obligation on states
to ensure access to information, particularly with regard to
information held by government in all types of storage and
retrieval systems. Its crux is that the right to have the access of
information held by public authorities is a fundamental human
right, which should be given effect at the national level through
comprehensive legislation based on the principle of maximum
disclosure, with only to a narrow system of exceptions.

Major provisions of the RTI Act in Nepal

To protect the fundamental right of the people relating to right to
know (Article 27 of the Constitution) and guarantee the freedom of
expression, RTT act was enacted in Nepal in 2007 and its regulations
in 2009. There are 38 clauses altogether. Major clauses are related
to right to information flows with some exceptions; duties and
obligations of the public offices; proactive disclosures; arrangement
of the information officer; modus operandi of receiving information;
fees; complaints and appeal systems; provisions of the National
Information Commission (NIC) and its powers, duties and
functions; delegation of authority; whistle blowing; classification of
the information and formation of the committee for classification;
protection of the official information and protection of privacy.

According to the act, besides line government ministries,
departments and branch offices, any other governmental or non-
government organizations that are registered with the government
departments and are given permission to work for the people
and country, are included as the category of public bodies. Any
organization that signifies the public interests are called public
bodies. In this sense, all schools including private boarding
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schools, colleges including private colleges, all cooperatives, all
non-government organizations, all banks, finance companies,
agencies are all public bodies. RTT act and regulations is applicable
to all these institutions without any exceptions, meaning that, all
these institutions have to make provision for proactive disclosures,
appointment of the information officer and other information
disclosures as mandated by the act. Thus, the concept of public
bodies is to be understood in its broadest sense.

Granting individual right to have access to information held by
public bodies and imposing an obligation on public bodies to
proactively disclose key types of information are the main essence
of the RTT laws in Nepal. Therefore, the focuses are: firstly, the
provision of information on demand, and secondly, disclosure
of information by all public bodies at regular interval on public
platform. This includes cataloguing, indexing, computerization of
records, basic information about organization, its functions, staffs,
structure, budget, plan and programs, policies and decisions, facts
and figures of the concerned organization. There are altogether 20
such information types to be disclosed proactively.

The Act has a provision of NIC, its composition and functions,
duties and responsibilities. The NIC is a three-member judicial
body, supported by abureaucratic organization. The main functions
are to promote, protect and establish right to information. It is
an appellate body for right to information in Nepal. The Right to
Information Regulations, 2009 has clarify most of the provisions
to make the Act implementable.

The Right to Information Act (2007) incorporates the provisions
that all Nepali citizens shall have access to the information held in
the public bodies with the following exceptions:

(i) Information that seriously jeopardizes the sovereignty,
integrity, national security, public peace, stability and
international relations.
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(ii) Information which directly affects the investigation, inquiry
and prosecution of crimes.

(iii) Information that have serious impact on the protection of
economic, trade or monetary interest or intellectual property
or banking or trade privacy.

(iv) Information that jeopardizes the harmonious relationship
subsisted among various castes or communities.

(v) Information that interferes on individual privacy and security
of body, life, property or health of a person.

But whether the particular information falls under these
exceptions is to be determined by the classification committee as
stipulated in the Act. So far, no classification has been made. This
is the Achilles' heel of RTI practice in Nepal. Except for the above
five exceptions, no classification is required. All information is
subject to disclosures.

Classification of Information

Section 4 Clause 27 of the RTT Act (2007) states that in order to
protect the vital information of the public bodies, classifications
of the official information are to be made by the Committee, that
comprises Chief secretary, Secretary of the related ministry and
chief of the particular office (or an expert) as decided by the Chief
Secretary. The committee has a duty to specify the time limits
for keeping information secret before it is finally brought out
to the public. So far, no classification(s) has been done in Nepal
for reasons unknown. There are many standards and principles
of classifications. Different countries adopt different bases and
standards. Generally, classification is based on the sensitivity
and/or gravity of the information/documents.

Heuristically speaking, the following could be general guidelines
for information classification in Nepal:
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(a) Top secrets (highestlevel of classification) (= that exceptionally
cause grave damages to national sovereignty)

(b) Secrete (= that seriously damage to national security), use of
code words like LDS (limits to disseminations)

(c) Confidential (= that damages to national security)
(d) Restricted (= that causes undesirable effects)

(e) For official use only (FOUO): It may apply to the general
government business procedures, public service delivery and
commercial security.

However, there are practices to classify the security related
documents differently. Many countries use DLM (distribution
limited markers) schemes. Some countries adopt the practice of
for official use only (FOUO) International practices show that
some countries use code words like 'Eyes Only' for information
classification.

For example, Australian use AUSTEO for Australian Eyes Only;
AUST/USEO for Australian and US Eyes Only, AGAO for Australian
Government Access Only; 'REL UK NZ only' for releasable to UK
and NZ only; Special Handling Caveats (exclusive for ...) and so on.
If required, similar codes can be invented for Nepal.

Documents can also be classified on the basis of sensitivity of
protection such as Protection Level A, Protection Level B and
Protection Level C, etc.

The time limits to protect (or, keep secrete) documents are to
be clearly stated in the front page of the documents with a red
printed 'seal’, whose styles of elevation indicate different level of
sensitivity (for example, certain degrees of angles for certain level
of sensitivity). Another method is to use different colors for various
levels of sensitivities like, red for high sensitivity, yellow for moderate
sensitivity and green for low sensitivity and mixed color for lower
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level of sensitivities. Other options can also be adopted.
Whistle blowing

Clause 29 of the Right to Information Act, 2007 has provision of
whistle blowing. Whistleblowers are the ones who give information
on fraud, wrongdoing, malfeasance or misdemeanor by their
superior. They are called whistle blower because they are supposed to
blow whistle against wrongdoing, corruption and malfeasance within
the official system. Such information is to be given to the NIC.

It is stated in the act that every civil servant has a duty to whistle
blow against the malfeasance and transgression of the senior
officials in the organization. The NIC has to keep name and
identity of the whistleblower secret for obvious reasons. Such
whistleblowers are to be protected by the NIC. The spirit of the
Act is that whistleblowers must be immune from any types of
departmental penalties and actions. If departmental action is
taken to whistle blow against whistle blowing by the superiors, it is
the duty of the NIC to protect such whistle blower by quashing the
departmental decision. If any harm caused, it is also the duty of
the NIC to direct for appropriate compensations and reparations.

Surprisingly, records of the NIC show that so far no information
has been registered under whistle blowing. Why is so ? Is it because
there is no malfeasance or misdemeanor in our bureaucracy ? Or
are there any other causes ? There may be different guesses but it
requires in-depth study to produce concrete answer. Suffice here is
to say that there are no clear regulations to effectively implement
this provision of the Act. The NIC is institutionally and financially
being made weak-Ministry of Finance decreases annual budget
year after year and government last year downplayed the NIC
by degrading the Secretary from the Special Class to the First
Class. There is no denying the fact that once act is legislated for
certain purposes, it demands appropriate institutional, financial
and administrative capability for effect implementation. The
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government should not forget these requirements. Untimely,
unwise and whimsical changed, as done last year, if repeated, are
harmful for effective RTI implementation in Nepal.

In many countries, there are separate laws for whistle blower
protection. In Nepal it is included in the RTI Act. The NIC is
now preparing the issue of a separate regulation to implement the
whistle blower protection in Nepal. Until that is forthcoming, no
comments can be made.

Performance of RTI in Nepal

The performance of RTI by central ministries in Nepal is
increasingly satisfactory, but not up to the mark, signifying that
many reforms are lot to be desired. Each year the NIC conducts
RTT Audit by hiring independent third persons and experts. So
for only the audit of central ministries are included in the annual
report. Even then, since it is conducted by hiring independent
experts, it is a good approximation of quality RTT audit report.
The Audit Report (2077) conducted by the National Information
Commission shows the following trends of scores by the central
ministries of the Government of Nepal.

Table 1 : Score Classification

Scores Range 2073 | 2074 | 2075 | 2076 | 2077
Below 50 2 --- --- -- --
51- 60 -- 3 3 --- ---
61-70 4 5 --- 3 -
71-80 6 4 1 4 6
81-90 9 11 12 6 6
91-100 10 8 5 9 10
Total Central [ 31 31 21 22 22
Ministries

Source: RTI Audit Report(2077)
IR AFTFR 939

The Table 1 shows that higher scores obtaining by the central
ministries is increasing. For example, in the year 2073 about 61
percent of the central ministries were obtaining more than 80
scores while it increased to about 68 percent in the year 2077.
There was further increase in the year 2077, when the scores to
about 73 percent. The table shows that out of the 22 ministries, 16
ministries have succeeded to obtain more than 80 scores.

The story of provincial ministries and local bodies is seemed to
be quite contrary though. There are no audit reports available for
these organizations, but other indicators force us to presume that
the situation is not satisfactory.

The Trends of Appeal

Appeal is another indicator for assessing the RTT act. In the fiscal
year 2076/77, the total numbers of appeals to the NIC were 1013,
of which about 53 percent were related to the local levels. These
appeals were related to the non-disclosures of basic information
like projects costs, tenders and payments to the contractors; ill-
methods of book-keeping, representative and transportation
allowances, donations, revenue collections and meeting
allowances. The information that were non-disclosed were mainly
of financial affairs of the local bodies.

On the total number of appeals of the fiscal year 2077/78, the
appeals related to the local bodies again top the list. This time
it accounts for more than 70 percent. The appeals are again
related to non-disclosure of information, mostly the issues
stated as above. It is worrisome because it is it is increasing.
From governance, financial discipline, service delivery and
corruption control perspective, it is indubitably very alarming.
The following table shows that the numbers of appeals, their
composition and respective percentages for the fiscal year
2077/78.
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Table 2: description of sectoral appeals

SN | Sectoral descriptions Numbers of | Percentage of
Appeals Appeals

1 |[Local Level 546 73

2 | Bank and Financial 32 4
Institutions

3 |Information and 6 1
Communication
Technology

4 | Law and Judicial 31 4
administration

5 | Education, Health and 56 7
Sports

6 | Drinking water, 20 3
Electricity,
Construction and
Transportation

7 | Public Enterprises and 7 1
Authorities

8 |[Land, Land Revenue, 13 2
Agriculture and
Forestry

9 | General 11 1
Administration

10 [ Others (Non- 31 4
governmental
organizations and other
organizations)
Total 753 100

Source : NIC (2021)
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More than 73 percent of the appeals are related to the local bodies.
The second most noticeable non-disclosure sector is education
and health sector. Schools are, as was evidenced last year also,
unaware of the importance of right to information. Many
government schools have no administrative staffs and, hence
right to information is not given attention. Private boarding claim
that they are not public bodies and hence, unwilling to disclose
the information, particularly related to the financial affairs. The
next sector is bank and financial sector. By their very nature, their
sphere of activities is related to financial affairs, hence there is a
tendency of keeping these activities secrete, and are hesitant to
disclosed vital information. The fourth sector is non-governmental
organization sector. The NGOs also falsely claim that they are
not the public bodies and, hence do not bother about disclosing
information. The NIC should focus its attention to these sectors.

The status of provincial government offices is improving though.
They have appointed information officer and practices of proactive
disclosure is gradually forthcoming. There are problems in the
local levels.

Some suggestions for reform

The NIC was established some 13 years ago, when the situation
was very different than that of today. There were no provincial
governments and local bodies were not as independent as of today.
Many new public bodies have been created due to socio-economic
development of the country. Government has been broadened
in terms of its wings and levels. Provincial governments have
been created. So many new educational, health and financial
institutions have been established due to economic development.
The shape and size of the National Information Commission is
the same, though the sphere of activities and jurisdictions have
been increasing day after day. In this light, the followings could be
some reform measures that government and the NIC, shoulder to
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shoulder, has to do to make more effective RTT implementation.

Firstly, though some of the powers of the NIC have been
delegated to provincial secretaries and district administrators,
their involvement in RTT is to be made more effective by regularly
communicating and keeping track with them. This should be
made regular.

Secondly, educational institutions are to be given high priorities
in the days to come. Interaction programs and programs of
awareness for TOTs are to be added in the annual programs in the
days to come.

Thirdly, the NIC should be aware of the misuse of the official
information. In the age of information and communication, there
are chances that official information is misused and mis-utilized.
Special guidelines are to be prepared beforehand.

Fourthly, focus should be concentrated to the local bodies to fully
comply the right to information provisions and official obligations.
Lack of awareness is one prime reason for being so weakly. So,
awareness programs, targeting for rural areas, is to be initiated as
soon as possible.

Fifthly, the classification of information is the need of the hour.
Without classification, theimplementation of the RTTisincomplete.
Government in general, and Chief Secretary and Secretary of the
sectoral ministries must be sensitive to RTT implementation. It is
not only the burden of NIC. The NIC, however, should raise this
issue in its annual report forcefully.

Sixthly, information officers designated by the respective offices
are not given any extra incentives- financial or non-financial.
They have to use their own mobile phone and sim cards for
official information and communication purposes. Moreover,
work related to information disclosures does not count any extra
weight in our performance evaluation practices. Hence, it is the
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point of reform- start giving them some allowances for mobile
communications and extra-weight in performance evaluation for
information disclosures.

Seventhly, whistle blowing is totally absent in the RTT periphery.
In many countries that are separate whistle blowing acts and
regulations. In Nepal clause 29 of the RTI Act incorporates the
provision of whistle blowing activities. Homework has been
already initiated by the NIC to draft whistle blowing regulations.
This should be expedited.

Eighthly, given the federal context, the NIC should convince the
government that it open provisional (or regional) branches to take
care of the provincial and local bodies. There are many modalities
for extensions. In the first phase, open simply seven branches
of the NIC in respective seven provinces. Some provinces have
already enacted the RTI Act at the province level. But due to the
lack of institutional capability, they are not being effective.

Ninthly, the NIC be given adequate resource for implementing
its annual activities. It is the time for wider-dissemination and
extensive awareness programs. The NIC has to reach far and
wide of the country. The limited budget is preventing many of its
activities.

Tenthly, prepare more trainers for further training. They can
be NIC officials or other interested government officials or
outsiders/freelancers kept in the roster. The NIC can mobilize
them, round after round, to educate and create awareness
regarding the role and importance of RTI in the context of good
governance, effective service delivery, discouraging corruption
and malfeasance in the public bodies. This is an indirect way, but
it may reduce annual programs costs and can be more effective.

Q
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When a right
is a right to information ?

Shree Ram Pant*

Introduction

Swedish people demanded to know the budgetary provisions and
expenditure status as they believe the state has the responsibility
to facilitate the citizen and spend the tax money judiciously and
equitably for their welfare. In 1766 Sweden provided freedom of
information to her people through the passages of the Freedom
of the press act and Fundamental law on freedom of expression
act. The freedom of information envisages as openness and
transparency are vital parts of any democracy and as those in
authority must be held accountable and all information must
be freely available. This right has been called as the freedom of
information of the citizen and became a fundamental right of the
citizen. Some countries have made the right to information as
fundamental right and enshrined in their constitution andwhile
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some has made statutory right. Some of the countries named
right to information as freedom of information while some
countries preferred to name as right to information (FOI/RTI)
simultaneously. United Nations declaration of human right 1948
paved the way for the enactment of right to information. For the
first time Nepal's constitution 1990 provided right to information
as fundamental right and accordingly interim constitution 2006
and the constitution of Nepal 2015 further expanded scope of this
right. To implement this fundamental right Nepal enacted right
to information act in 2007 and regulations in 2009 respectively.
South Asian countries like Pakistan enacted right to information
act in 2002 but it was not implemented. India promulgated right
to Information (RTT)act in 2005 Bangladesh in 2008 respectively.
Other south Asian countries introduced RTI gradually. Many
countries followed the Swedish model to date as more than 129
countries has enacted right to information act or freedom of
information act. RTI thus became a fundamental instrument in
the hands of the citizen to oversight to their governments and held
responsible, accountable, open and transparent. RTT has also been
recognized as a fundamental tool kit of democracy. Today not a
single nation without strong RTI regime can be termed as citizen
centric democratic country where social justice, inclusiveness and
welfare mechanisms are in place.

RTI in Nepal

With the advent of democratic constitution in 1990 Nepal began
to the journey towards right to information as fundamental right
and subsequent constitutions also carried the RTT as fundamental
right but with expansion in scopes and jurisdictions. Promulgation
of RTT act in 2007 and its Regulations in 2009 made RTI very
strong in Nepal. The Supreme court of Nepal gave verdict in
favor of the RTI under article 16 of the 1990 constitution and
recognized through public interest litigation. The court has ruled
that any citizen has the right to seek public information held in the
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public body.RTT act 2007 further expanded the objectives, scopes
and rights itself as per ruling of the court. The RTI act provides
that Every citizen shallhave the right to information and access to
the information held inthe public Bodies. The objectives of RTI
act is to make the functions of the sate open and transparent in
accordance with the democratic system and to make responsible
and accountable to the citizen, to make the access of citizens
simple and easy to the information of public importance held in
public bodies, to protect sensitive information that could make
adverse impact on the interestofthe nation and citizen, and for the
necessity to have legal provisions to protect the right of the citizen
to be well-informed and to bring it into practice.

The information has been defined as any written document,
material, or information related to the functions, proceedings
thereof or decision of public importance made by a Public Body.
Further the Right to Information means the right to ask for and
obtain information of public importance held in the Public Bodies
and this term shall also include the right to study or observation
of any written document, material held in Public Body or
proceedings of such Public Body, to obtain a verified copy of such
document, to visit or observe the place where any construction
of public importance is going on and to obtain verified sample of
any material or to obtain information held in any type of machine
through such machine.

Responsibility of the public body

RTT act has also provisioned the Responsibility of a Public Body
so that no one can escape from the RTT jurisdiction in such a way
that almost all of the organizations which has been registered as
perNepal laws falls under public bodies. The law provides that each
Public Body has to respect and protect the right to information
of citizen and has to classify and update information and make
them public, publish and broadcast, make the citizens' access to
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information simple and easy, conduct its functions openly and
transparently, to provide appropriate training and orientation to
its staffs. To fulfill its responsibility Public Body may use different
national languages and mass media while publishing, broadcasting
or making information public.

Updating and Publication of Information

Every Public Body shall keep its information updated. A Public
Body, as long as possible, shall update at least of twenty years
old information from the commencement of the RTI act 2007.
Similarly each and every public body should disclose updated
information in every three months pro-actively.

Provision of Information Officer

Every Public Body has to appoint aninformation officer from
among the most senior officer after the office chiefs for the purpose
of disseminating information held in public body and provide
information to the information officer. The office chief also has to
set up an information section as far as possible for the purpose of
disseminating information.

Information Right

Information is a right of the citizen. The rightful owner of any
information held in the public body are citizen. Hence nobody can
deny citizen's right to information subject to some exception as per
clause 3 (3) of the RTT act 2007. There are three ways for imparting
information to the public and citizen respectively. First, the public
body has to pro-actively disclose updated information for every
three months without the demand or request for information.
This is called pro-active disclosure and very important functions
of any public body. Secondly, the citizen can demand for any
information from a public body through application to the
information officer and also can request for study documents,
files, etc., observe any documents or site and visit any field or
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office and acquire information. Thirdly, if any citizen is denied
for information request, he/she may complaint to the same office
chief for getting the information. Upon receiving the complaint,
the chief of the same public body can decide in favor or against
the complaints.  Failures to receive the information from that
publicbody the citizen has a right to file an appeal petition to the
National Information Commission.

National Information Commission

The National Information Commission (NIC) is an independent
statutory body to protect, promote and enforce right to
information of the citizen. Any citizen can file an appeal to the
Commission within thirty-five days of not receiving information
from any public body. Uponreceiving the appeal NIC can
summon the information officer and office chief for the records
of their statements, ask to furnish information and submit of any
files and documents to the hearing process. The NIC can decide
in favor or against the citizen and public body respectively. Its
decision to impart information is mandatory. However, the
aggrieved person can appeal to the high court for its fine and
punishments. There are instances of annulment of fine and
punishments but for impartment of information from the high
and supreme court. Some landmark decisions of the Commission
have settled the strength of right to information in Nepal. The
Commission has established a precedent that right to information
is a fundamental right and denial is subject to rigorous scrutiny
and fine, punishments and departmental actions in case of an
employee besides compensations to the victim.An example of such
compensationsis to the teachers of Kailali and Kathmandu districts
public schools where the teachers of the same schools were made
victim of disclosures of information regarding discrimination and
mismanagement. They have been removed and transfer from their
current positions and the NIC's decision annulled the decision
of the school and rehabilitated in the same positions and paid
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compensations too. Similarly, the students have the right to get
their answer sheet of any examinations has been an established
fact and now became a rule rather than exception. Even the
competitive examination records of any organizations including
Public Service Commission have become a regular phenomenon.
Further, information regarding the evasion of Value Added Tax
and report of then supreme court justice Mr. Bharaiv P. Lamsal
Commission on Assets Investigation Commission have also been
disclosed to the National information Commission despite very
strong resistances from the government. The commission made
decision in favor of providing information to the requester subject
to some limitations. There are many instances of Commissions'
decision in favor of the information impartment to the citizen
including agreement between two countries, procurements
information, audit report, investigation commission reports,
irregularity and so on. The NIC has also the right to issue an
order to make records of the office, files, documents and any other
things to update regularly and maintain orderly. It has also the
right to issue an order appropriate to implement RTL.

When a right is a right to information ?

The constitution of Nepal has made right to information a
fundamental right. It is also a human right. The article 19 of the
Universal Declaration of Human Right 1948 states that 'everyone
has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to
seek, receive and impart information and ideas through any media
and regardless of frontiers. Human rights and fundamental rights
are inalienable rights and attracts natural justice too. Each and all
nations have the moral and legal obligations to honor and implement
these rights. Violations of these rights have the constitutional and
legal remedies as well as national and international repercussions.
Fundamental rights are guaranteed by the constitutions and have
the extraordinary power of writ to prevail over subversions of any
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kind or infringements. Therefore, right to information has freedom
of opinion and expression and the impartment rights besides
seeking and receiving. Many countries have enacted freedom of
information or right to information (FOI/RTI) act. The Organization
for Economic Co-operation and Development (OECD) and United
Nations economic and social council (UNESC) advanced the open
government data initiative (OGDI) to provide information to the
public without any obstacles.Open Data Initiative exists to advance
government financial transparency. Open data is data that can
be used, changed and passed on by anyone and for any purpose.
They should be machine-readable so that they can be processed by
a computer and can be accessed and modified for each individual
data element. It argued all governments to introduce legal and
organizational set up and formulate national action plan to open
the data freely and copy, retrieve, use and reuse voluntarily. Nepal
is qualified to become a member nation to the OGDI. The National
Information Commission (NIC) was designated focal point for
OGDIandit constituted a task force tolook and examine perspectives
of OGDILNIC recommended to the government to become the
member of OGDI. Similarly, the eight founding countries and some
civil society organizations in the leadership of the United States
of America introduced open Government Partnership (OGP) in
20th Sept,2011 to promote transparent, participatory, inclusive
and accountable governance to further the freedomof information
right. The OGP has four pillars like fiscal and budget transparency,
freedom of information, asset disclosures for public officials, and
citizen engagement. Now there are 78 member countries and
equal numbers of civil society organizations as their members. The
unique features of OGP are the government and civil society should
have equal numbers of representatives in its governing body. Nepal
is qualified to become a member scoring 75 marks. The right to
information or freedom of information (RTI/FOI), OGDI and OGP
are all associated with each other's and their scope of works are
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also related to openness, transparency and accountability in such
way that peoples are informed, better equipped, use technology
to make better their life and improvement of public services. The
ultimate aim is to impart adequate information to make their
standard of living better and be a dignified citizen of any country.
At the center of this is the right of the people which helps to become
an empowered citizen through timely and accurate and reliable
information. This impartment right is the right of the right and the
states has the obligation to inform, provide, flow the information
to the citizen regularly and when there is a necessity like present
Covid-19pandemic, natural disasters and calamities, emergencies
and any normal and abnormal situation. With the proper flow of
information and impartment of information when requested or
pro-actively empowers citizen and citizen's oversight strengthen
democratic governance. The democratic governance means good
governance and ensures openness, transparency, responsibility and
accountability towards the people.No civilized nations can live with
the denial of this fundamental right at the present-day world. This is
why right to information is a right of the rights of the citizen.

Selected references
¢ Right to information Act 2007 and Regulations 2009: published by the law
book management Committee.
¢ Hand book on OGD and OGP published by the concerned secretariates.
¢ NIC decision collection book published by the Commission.
¢ Authors' previous articles published in RTT journal.
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